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House Bill 13-1154:   The legislative intent of HB 1154 declares in part: 1) Justice requires that Colorado law hold a person who recklessly or carelessly assaults or murders a pregnant woman, and who causes the termination of her pregnancy as a consequence, directly and fully accountable; and 2) This purpose can be accomplished by recognizing the pregnant woman as the victim of criminal conduct, whether intentional, reckless or careless, and without altering established Colorado law to confer legal personhood upon an embryo or fetus. 

   In 2003, House Bill 03-1138 created the crime of unlawful termination of pregnancy, in response to the brutal murder of a woman who was sixteen to seventeen weeks pregnant. That law addressed intentional conduct, but does not apply to reckless or careless conduct that results in the termination of a pregnancy. 

   HB 1154 creates a new article in the criminal code for offenses against pregnant women. Additional provisions created by the bill include:

· new offenses for unlawful termination of pregnancy in the first, second, third and fourth degree;

· vehicular unlawful termination of pregnancy;

· aggravated vehicular unlawful termination of pregnancy; and

· careless driving resulting in unlawful termination of a pregnancy. 

   Provisions of current law modified by HB 1154: 

· repeals criminal abortion statutes;

· increases the penalty for unlawful termination of pregnancy in the first degree from a class 4 felony to either a class 3 or 2 felony (depending on the circumstances); and 

· clarifying that the court may impose consecutive sentences for offenses against pregnant women. 

   The fiscal impact analysis presumes that offenders convicted, if HB 1154 passes and is signed by the Governor, will be placed in a private contract prison that costs the state approximately $57.03 per day ($52.69 daily rate, plus $4.34 per offender per day for medical care provided by the Department of Corrections. The five-year (2013-2018) fiscal impact for implementation of HB 1154 is estimated to be $399,146.00.

   HB 1154 was amended by the House Judiciary Committee as to the appropriations section of the bill, and referred to the Committee of the Whole with favorable recommendation. 

Lead Sponsors of House Bill 13-1154:  Representatives Mike Foote (D-Boulder 866-2920 and Claire Levy (D-Boulder) 866-2578; and Senator Pat Steadman (D-Arapahoe/Denver) 866-4861.

House Bill 13-1156:  The legislative declaration of HB 1156 sets forth the intent of the bill is to “facilitate and encourage diversion of defendants from the criminal justice system when diversion may prevent defendants from committing additional criminal acts, restore victims of crime, facilitate the defendant’s ability to pay restitution to victims of crime, and reduce the number of cases in the criminal justice system. Diversion should ensure defendant accountability while allowing defendants to avoid the collateral consequences associated with criminal charges and convictions.” 

   HB 1156 repeals the adult deferred prosecution plan and replaces it with an adult diversion program. A diversion agreement between a defendant and a district attorney is possible for up to two years either before or after charges are filed. 

   Conditions applicable to the diversion: 

· may be extended for an additional period if restitution is the only diversion condition not fulfilled and defendant has a future ability to pay; 

· defendant is subject to the supervisory conditions of the diversion agreement – may be supervised by the Probation Department of the Judicial Branch or by a diversion approved by the district attorney; 

· diversion agreement may include a statement of facts that the charge is based on, which is admissible in court if the defendant fails to complete his or her diversion agreement; 

· factors are set forth in the bill that a district attorney must consider when determining whether a defendant is appropriate for diversion.

   HB 1156, if passed and signed by the Governor, provides a defendant with the opportunity to gain dismissal of the charges with prejudice upon successful completion of the diversion period – meaning the prosecution is barred from further prosecution on the same claim. 

   Successful completion of the diversion agreement means a defendant may have his or her arrest and other criminal records sealed, but violation of a condition may trigger the prosecution initiating revocation proceedings in the diversion agreement. 

   Certain eligibility criteria for pretrial diversion to be considered by the district attorney are also set forth in HB 1156: 

· the nature of the crime charged and the circumstances surrounding it; 

· any special characteristics or circumstances of the defendant; 

· whether diversion is consistent with the defendant’s rehabilitation and reintegration; and

· whether the public interest will be best served by diverting the individual from prosecution; 

   The district attorney may make the additional requirements of a defendant requesting diversion for information “regarding prior criminal charges, education and work experience, family, residence in the community, and other information relating to the diversion program. A defendant is also to be given the opportunity to consult with legal counsel before consenting to diversion.

   In jurisdictions receiving state moneys for the creation or operation of diversion programs, certain criteria restricts those defendants eligible for diversion programs: 

· individuals accused of domestic violence are not eligible for pretrial diversion unless that individual has completed a treatment evaluation conducted by a domestic violence evaluator approved by the Domestic Violence Offender Management Board;   

· defendant must be found by that Board to be appropriate for the diversion program; 

· a sex offender must be evaluated by a sex offender evaluator approved by the Sex Offender Management Board and found to be appropriate for the diversion program; 

· successful completion of the diversion agreement means the crimes charged or facts alleged “do not constitute a history of sex offenders for the purposes of Section 16-11.7-102(2)(a)(11) of the Colorado Revised Statutes.” 

  HB 1156, after minor amendments by the House Judiciary Committee, was referred to the Committee of the Whole with favorable recommendation.

Sponsors of House Bill 13-1156:  Representative Claire Levy (D-Boulder, Clear Creek, Gilpin, Grand and Jefferson) 866-2578; and Senator Pat Steadman (D-Arapahoe/Denver) 866-4861.

The reader’s comments or questions are always welcome.  E-mail me at doris@dorisbeaver.com.
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